LICENSE AND COLLABORATION AGREEMENT

THIS AGREEMENT is made the 


day of


        2010

BETWEEN
NEWCASTLE INNOVATION LTD ACN 000 710 074 a company incorporated in New South Wales and having its principal office in the Industry Development Centre, University Drive, CALLAGHAN NSW 2308 AUSTRALIA (“NEWCASTLE INNOVATION LTD”)

AND

(name of user institution) (“Name”)
RECITALS

A. NEWCASTLE INNOVATION LTD is the owner of a Food Frequency Questionnaire (“FFQ”) called the Australian Child and Adolescent Eating Survey (ACAES). 

B. [Name] has requested access to the FFQ to use as a research tool for the purpose of assessing the dietary intakes of children and adolescent and NEWCASTLE INNOVATION LTD has agreed to supply the FFQ on the terms and conditions contained in this Agreement.

IT IS NOW AGREED between the parties as follows:

1.0 INTERPRETATION

1.1 Definitions

"Background IP" means the Intellectual Property in the FFQ.
“Intellectual Property” includes all copyright and neighbouring rights (including moral rights), all rights in relation to inventions (including patents), registered and unregistered trade marks (including service marks), registered designs, Confidential Information and circuit layouts and all other rights resulting from intellectual activity in the industrial, scientific, literary or artistic fields;

“FFQ” means the Food Frequency Questionnaire 

“ACAES” refers to the Australian Child and Adolescent Eating Survey 

"Project IP" means the Intellectual Property generated by [name] as a result of its use of the FFQ pursuant to this Agreement".

1.2 Headings

1.2.1 The Headings contained in this Agreement are for convenience only and shall have no bearing on the interpretation or construction of this Agreement.

2.0 OBLIGATIONS OF NEWCASTLE INNOVATION LTD

NEWCASTLE INNOVATION LTD shall provide the following to [name]:

2.1 A master copy of the complete FFQ in .pdf format;

2.2 Sufficient copies of the FFQ questionnaire in a scannable format for the number of candidates to be tested, as advised to NEWCASTLE INNOVATION LTD by [name], to be despatched by courier to a responsible officer at [name].

2.3 After return to it of the FFQ questionnaires in a scannable format, a list of responses for each question for each candidate and the corresponding mean daily macro- and micro-nutrient profiles and a data interpretation guide will be returned.

3.0 OBLIGATIONS OF [NAME]
[Name] shall undertake to:

3.1 Maintain confidentiality of test materials at all times.

3.2 Administer the FFQ under appropriate research conditions, adhering to the time allocations.

3.3 Return completed FFQ forms to NEWCASTLE INNOVATION LTD by air as soon as practicable after their completion.

3.4 Pay to NEWCASTLE INNOVATION LTD the fees as agreed and specified in clause 4.0 below.

Publication; The following citation should be used by researchers referencing the dietary

Questionnaire: JF Watson, CE Collins, DW Sibbritt, MJ Dibley, ML Garg. The Australian Child and Adolescent Eating Survey (Version 1), Newcastle: The University of Newcastle, 2008.delayed).

4.0 CONSIDERATION AND FINANCIAL ARRANGEMENTS

4.1 [Name] shall pay to NEWCASTLE INNOVATION LTD, in consideration of the supply to it in 2009 of the agreed materials and services, a fee of AUD 12 per candidate, or a single fee of AUD 1000, whichever shall be the greater. 

4.2 These fees shall be payable within 30 days of completion by NEWCASTLE INNOVATION LTD of the services detailed in clause 2.3 above.

4.3 All questionnaires are considered non-returnable at the time of purchase order.

4.4 This questionnaire is for use as a research tool only; as such Newcastle Innovation Ltd takes no responsibility for advice provided by practitioners in the field who’s clients have participated in research that incorporates use of the questionnaire. 

5.0 INTELLECTUAL PROPERTY

5.1    
The ownership in all Background IP relating to The University of Newcastle FFQ is acknowledged to be and remain with NEWCASTLE INNOVATION LTD at all times.  NEWCASTLE INNOVATION LTD gives to [name] an irrevocable non-exclusive royalty-free licence to use and reproduce the Background IP for the purposes specified in this Agreement, for the duration of this Agreement.

5.2    
For the avoidance of doubt, [name] is not authorised to exploit the Background IP directly relating to the University of Newcastle FFQ for any commercial purpose outside the scope of this Agreement."

6.0 INDEMNITY

6.1 NEWCASTLE INNOVATION LTD indemnifies and holds harmless [name], its officers, employees and agents (“those indemnified”) from and against any loss (including legal costs and expenses) or liability reasonably incurred or suffered by any of those indemnified arising from any action, claim, suit, demand or proceeding by any person against any of those indemnified where such loss or liability was caused by any wilful, unlawful or negligent act or omission of NEWCASTLE INNOVATION LTD, its employees or agents in connection with this Agreement.

6.2 NEWCASTLE INNOVATION LTD’s liability to indemnify [name] under clause 6.1 shall be reduced proportionally to the extent that any act or omission of [name] or its officers, employees or agents contributed to the loss or liability.

7.0 TERM OF THE AGREEMENT

7.1 This Agreement shall commence on the date first written above and shall terminate on [date], subject to clauses 7.2 and 7.3 below.

7.2 Notwithstanding the provisions of clause 7.1 above, this Agreement may be terminated in the following circumstances:

7.2.1 By either party, in the event of a breach by the other party of its obligations or any covenant, term or stipulation contained in this Agreement, by the party not in default giving the other notice in writing specifying the breach and stating that the Agreement will be terminated if the breach is not remedied.

If the specified breach is not remedied within thirty (30) days from the date of the receipt by the other party of the notice, this Agreement shall thereupon terminate without prejudice to any other rights which any party may have against the other party arising out of this Agreement.

7.2.2 By NEWCASTLE INNOVATION LTD immediately, upon giving notice to [name] if [name] should make any assignment for the benefit of creditors, or if any action or proceedings under any bankruptcy law is taken against [name] and is not dismissed, or if [name] effects a voluntary or compulsory liquidation of assets, other than for the purpose of reconstruction or amalgamation.

7.3 In the event of any termination of this Agreement, [name] shall promptly return to NEWCASTLE INNOVATION LTD all FFQ masters and materials or shall provide satisfactory independent certification as to the destruction of such masters and materials.

8.0 FORCE MAJEURE

8.1 Non-performance by either of the parties of any obligation or condition required by this Agreement to be performed shall be excused during the time and to the extent that such performance is prevented, wholly or in part, by circumstances beyond the reasonable control of such party.

8.2 For the purposes of this Agreement, such circumstances, referred to as “force majeure”, shall include war (declared or undeclared), explosion, act of public enemy, civil disturbance, sabotage, insurrection or national emergency, government export controls, other Governmental acts, industrial dispute, lock-out, accident, fire, cyclone or other form of inclement weather or any other cause whether similar or dissimilar to the causes specifically enumerated above, beyond the reasonable control of the party suffering it and which the party is unable to overcome by the exercise of reasonable diligence and at a reasonable cost.

8.3 Notwithstanding the above, the existence of force majeure shall not excuse the failure to make a payment in accordance with the terms of this Agreement.

8.4 As soon as the force majeure ceases to have effect, the party affected shall resume compliance with its obligations under this Agreement.

10.0

DISPUTE RESOLUTION

10.1
The parties agree that any dispute between them as to the intent or meaning of this Agreement or the rights and obligations of either party shall, in the first instance, be referred to private independent mediation by a mutually acceptable, suitably qualified mediator.


11.0

GOVERNING LAW

11.1
This Agreement shall be governed by and construed in accordance with the laws in the State of New South Wales and the parties agree to submit themselves to the exclusive jurisdiction of the Courts of the State of New South Wales.

12.0 
VARIATION


12.1
This Agreement and its Schedule may be amended or varied from time to time provided such amendment or variation is evidenced in writing signed by the parties and unless the context otherwise so requires, a reference to this Agreement shall include a reference to this Agreement and its schedule as amended or varied from time to time.

13.0 
RELATIONSHIP OF THE PARTIES

13.1
Nothing contained in this Agreement shall be construed so as to constitute either party a partner of the other party or to create any employment or agency relationship between the parties

14.0 ASSIGNMENT

14.1 Neither party shall have the right to assign, transfer or otherwise dispose of all or part of its interest in this Agreement without the prior written consent of the other party.
14.2 NOTICES

14.3
Any notice given pursuant to this Agreement by one party to the other shall be in writing (by both certified or registered mail and facsimile) and shall be sent to the following addresses of the parties:

NEWCASTLE INNOVATION LTD:


Industry Development Centre

University Drive

Callaghan, New South Wales 2308

AUSTRALIA

[Name]:
[details of address]
15.0 ENTIRE AGREEMENT

15.1 This Agreement shall constitute the entire agreement between the parties in relation to the subject matter in this Agreement and supersedes any previous agreements whether written or verbal.

SIGNED as an Agreement

SIGNED for and on behalf of Newcastle Innovation Ltd 

ACN000 710 074 by an authorised officer, in the

presence of:

--------------------------------------------                       ______________________

Witness

SIGNED for and on behalf of [name]
by an authorised officer, in the


-------------------------------

Presence of:

---------------------------------------------

Witness
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